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COVID-19 IMPACT ON M&A CONTRACTS  
 

The Covid-19 pandemic and measures by the government to reduce the spread of the virus, have had 

a significant impact on most businesses around the world. The impact on business is uneven and  given 

the uncertainty of the duration of this situation what this means for business is still unclear. 

 

In this briefing  we will discuss the impact of the Covid-19 situation on M&A contracts in Thailand. 

Even though an assessment of the impact on an M&A contract is fact-specific and needs to be made 

on a case-by-case basis, we have outlined below an overview of some of the relevant issues which 

parties should consider. 

 

Material Adverse Changes/Effects 

 

In the context of M&A, where there is a gap between the signing of the definitive agreements and the 

closing of the transaction, buyers normally ask for, amongst other safeguards, a condition precedent 

to closing that there is no material adverse change (MAC) to the business, assets and profits of the 

target company. Failure to satisfy this condition may give rise to the buyer having a right to walk away 

from the transaction before closing. This so-called “MAC clause” is commonly used in acquisition 

documents. The MAC clauses can also be embedded in the seller’s representations and warranties. 

For example, the seller may represent and warrant to the buyer that since the last accounting date 

there is no MAC to the business, assets and profits of the target company.  

 

Whether a MAC clause has been triggered needs to be analyzed on a case-by-case basis as the form 

and content of MAC clauses vary. The effects of the Covid-19 pandemic and the governmental 

measures are also not the same across the board. Nevertheless, identifying whether the MAC clause 

is defined, and if so, how it is defined, is the first step when analyzing this issue. If a sale and purchase 

agreement contains a definition of a MAC clause, it is important to note whether it contains any carve-

outs.  This would be one of the most crucial points in determining whether the effects of the Covid-19 

pandemic and the government measures to mitigate the effects constitute a MAC. General carve-outs 

of MAC clauses that we have commonly seen include changes in stock markets, commodity prices or 

other general economic conditions, changes in conditions generally affecting the industries in which 

the target operates, and changes in applicable law. Theses carve-outs may be applicable in the context 

of the Covid-19 pandemic and the ensuing governmental response. However, even if there are such 

carve-outs, there can be additional wording to capture  the disproportionate effects to be still 

considered for the purposes of the MAC clause even when such effects were caused by general carve-

out events. The interpretation of MAC clause itself is a legal matter, however it requires understanding 

of the relevant circumstances from various angles including business, finance and accounting. 

 

Representations and Warranties 

 

It is common in Thailand for buyers to ask for a full suite of representations and warranties in the M&A 

contracts, and such representations and warranties are usually repeated at closing. The Covid-19 

pandemic and the governmental responses may result in breaches of representations and warranties 

in addition to the MAC clause. For example, the seller may have provided a representation and warranty 

in relation to the absence of defaults of its obligations under material contracts. As with the analysis 

of MAC clauses, there is no clear-cut answer to these questions and the analysis needs to be on a 

case-by-case basis, based on the wording of the representations and warranties and the relevant facts. 
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Closing of the Deal 

 

For M&A transactions in Thailand, buyers normally require various changes (e.g. for share acquisition 

transactions, changes to the board of directors, changes to the authorized signatories of the target 

company) being effected upon the close of the transaction. To effect such changes, a board of directors’ 

and/or shareholders’ meeting is required to be convened and relevant resolutions need to be passed 

at such meeting. In Thailand. A written resolution is not permitted, and electronic meetings are a 

relatively new concept and subject to various requirements.  A physical meeting is therefore normally 

required. Against this backdrop, the Covid-19 pandemic and the government measures to slow the 

spread of the virus might make it difficult to convene such meetings and frustrate the timing of the 

closing. 

 

Furthermore, buyers would also expect various changes to be registered (e.g. for share acquisition 

transaction, changes of directors, changes of articles of association) with respect to the target 

company, with the Department of Business Development under the Ministry of Commerce (MOC). 

These must  be completed on the closing day. To prepare for such registration, hard copies of 

documents need to be signed and couriered from various locations. In particular  in the case of cross 

border deals, where there are several documents to be sent internationally, the Covid-19 pandemic and 

the government mitigation measures might cause significant delay to be incurred in delivery of the 

documents and, as a result, frustrate the timeline of the closing.  

 

If the Thai government decides to impose more restrictive measures such as a longer curfew, the 

closing would have to be postponed. If the closing cannot take place by the long stop date as specified 

in the M&A contract, the parties would need to discuss and consider the situation, and come to an 

agreement to amend the long stop date if all parties to the contracts still wish to pursue the transaction. 

 

Going Forward 

 

Even though the definition of MAC is seldom a material issue during contract negotiations in Thailand, 

this clause will certainly become one of the key issues in upcoming transactions. Analyzing whether a 

MAC has occurred requires a detailed analysis and understanding of the relevant circumstances. 

 

In addition, the Covid-19 pandemic and measures to mitigate the impact presents a number of 

impediments to completing an M&A transaction for example due to restrictions on travel and meeting 

in person. 

 

This is one of a series of briefings to keep you up to date with measures related to the Covid-19 

pandemic. 

 

This is one of a series of briefings to keep you informed during the Covid-19 situation. If you require 

any advice in relation to the issues raised please contact the authors listed in the right hand column. 

 
 

This publication is intended to highlight an overview of key issues for ease of understanding, and not for the provision of l egal advice. If you have any questions about this publication, please contact your 

regular contact persons at Mori Hamada & Matsumoto or Chandler MHM Limited. If you should have any inquiries about the publications, or would like more information about Chandler MHM Limited, please 

contact bd@mhm-global.com. 

 


